
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/25/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: McMAHON VS. HENDRICKS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JEFF HENDRICKS, et al. 
* TENTATIVE RULING: * 
 
The motion for summary judgment filed by East County Hot Shots as a plaintiff in these 
consolidated actions is denied.  ECHS has not met its initial burden to show it is entitled to 
a judgment for a specific amount of damages or to judgment as a matter of law as to any of its 
causes of action. 
 
Background 
 
The consolidated actions here concern cross-claims by two groups of parties: Frances 
McMahon, an operator of bingo games, on the one hand; and a girls’ fast pitch softball 
organization to which McMahon distributed the net proceeds of her bingo operations, 
East County Hot Shots (ECHS), as well as various ECHS board members, on the other. 
 
The dispute centers on whether ECHS had the exclusive right to all net proceeds of McMahon’s 
bingo operations and she was their agent, or whether she was always a non-agent independent 
contractor who ran bingo operations that she alone owned and from which she made donations 
to various charitable organizations, not just to ECHS.   
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Each side has filed a complaint against the other:  McMahon a complaint for Defamation in 
Case No. C15-01622; and ECHS a complaint for Conversion, Concealment Fraud, Breach of 
Fiduciary Duty, and an Accounting in Consolidated Case No. C16-01615. 
 
The court currently has two motions for summary judgment/adjudication before it, both filed by 
ECHS:  a motion by ECHS as a plaintiff, seeking to establish that McMahon has no defense to 
some or all of the causes of action in ECHS’s Complaint in Action No. C16-01622; and a motion 
by ECHS as a defendant (along with its President, defendant Jeff Hendricks, and Secretary, 
defendant Brandy Robinson), seeking to establish that some or all of McMahon’s Complaint for 
defamation in Action No. C15-01622 lacks merit.   
 
The court will address ECHS’s motion as a plaintiff on this Line 1 and ECHS’s motion as a 
defendant on Line 2. 
 
Discussion 
 
Given that ECHS makes its motion for summary judgment/adjudication as a plaintiff, a lengthy 
discussion of the parties’ relationship, the terms of their agreement, and whether the undisputed 
facts establish that McMahon was the agent of ECHS is largely unnecessary. 
 
Summary adjudication may be granted only as to an entire cause of action.  (Code of Civil 
Procedure § 437c(f)(1); Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323.)  An element of 
plaintiff’s first three causes of action is damages.  To be entitled to summary adjudication as to 
these causes of action, plaintiff must prove it is entitled to recover a specific amount of 
damages, not just damages in an amount to be proven after summary adjudication is granted as 
to liability.  (Department of Industrial Relations v. UI Video Stores, Inc. (1997) 55 Cal.App.4th 
1084, 1097.)  Plaintiff has not proved how much damages it is owed.  Indeed, its papers do not 
even include a specific dollar amount as a purported undisputed fact.  In other words, ECHS’s 
motion as a plaintiff is what could be called a “liability-only” summary judgment motion – which 
might be useful if allowed, but which is not permissible under § 437c.  Therefore, Hot Shot’s 
motion is denied. 
 
ECHS’s cause of action for concealment fraud is additionally problematic because it is not clear 
what action ECHS took in reliance on the concealment or what damages it incurred through that 
reliance.  ECHS claims that McMahon raised more money through her bingo operations than 
ECHS had thought.  But what action did it take because it didn’t know that?  Apparently just not 
suing earlier.  It alleges no damages from that.  If ECHS lost money, it is because McMahon 
failed to turn over all monies due, not because she did not disclose that she failed to turn over 
all monies due.  (See ECHS’s Complaint, ¶ 35 a – e.) 
 
As to the cause of action for an accounting, there is no genuine dispute regarding the following 
facts:  (1) McMahon opened a bank account in ECHS’s name (See Ex. B to Hendricks Decl.); 
(2) All monies she deposited into that account belonged to ECHS after deduction of the 
expenses of the bingo operations (Ex. A to Sandbrink Decl., McMahon Depo. at 65:18-66:15); 
(3) McMahon held herself out to third parties as the Manager of ECHS’s Bingo Operations and 
as President of ECHS’s Bingo Operations when signing a lease extension on behalf of ECHS in 
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2012 that ran through 2015 (Exs. A and C to Hendricks Decl.); (4) McMahon wrote a letter in 
2014 on behalf of ECHS discouraging the City of Antioch from allowing online bingo games 
(Ex. G to Hendricks Decl.); and (5) McMahon herself outlined an accounting of the ECHS bank 
account proceeds in her letter of January 21, 2015 and her notes of the meeting on January 31, 
2015 (Exs. J and L to Hendricks Decl.). 
 
These undisputed facts establish that McMahon was an agent of ECHS for at least certain 
purposes, including managing the ECHS Bingo bank account and having custody of ECHS’s 
money.  It is also undisputed that the accounts between the parties have not been settled.  
McMahon is still holding some assets belonging to ECHS that were never deposited to the 
bank account.   
 
An action for an accounting is equitable in nature.  It may be brought where a fiduciary 
relationship exists between the parties or where, even though no fiduciary relationship exists, 
the accounts are so complicated that an ordinary legal action demanding a fixed sum 
is impracticable.  (5 Witkin, California Procedure (5th ed. 2008), Pleading, § 819, p. 236; 
Civic Western Corp. v. Zila Industries, Inc.  (1977) 66 Cal.App.3d 1, 14.)  An action for an 
accounting is not available when it is unnecessary or there is an adequate remedy at law.  
(See St. James Church of Christ Holiness v. Superior Court of Los Angeles County (1955) 
135 Cal.App.2d 352, 359.)   
 
It is not clear that the financial transactions between the parties are so complicated that they 
cannot be resolved simply through an ordinary action for damages.  Possibly McMahon’s 
writings of January 21 and 31, 2015 (Exs. J and L to Hendricks Decl.) are sufficient, along with 
deduction of a few personal expenses that McMahon paid from the bank account in 2014, such 
as the fees to set up her own 501(c)(3) non-profit organization. 
 
Further, the court in Department of Industrial Relations, 55 Cal.App.4th 1084, disapproved of 
the procedure of granting summary judgment on the liability aspect of a damages claim and 
setting the amount of damages in a subsequent accounting proceeding.  Here, ECHS is asking 
for essentially the same thing – a legal determination now that an accounting is owed, and 
resolution of the actual amount owed at some time later.  It is not clear exactly what an order 
granting summary adjudication of the cause of action for an accounting now would mean.  
The court does not believe it appropriate on the legal authorities to grant one. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: McMAHON VS. HENDRICKS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY EAST COUNTY HOT SHOTS 
* TENTATIVE RULING: * 
 
The motion for summary judgment and summary adjudication filed by defendants East County 

Hot Shots, Jeff Hendricks, and Brandy Robinson is granted in part and denied in part, as 

explained below.  (See Material Fact Nos. 4, 5, 6, 7, 11, 12, 13, 16, 17, 18-25, 27, 32, 34.) 

Initial Comment 
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In the event further motions like this are filed, the Court feels compelled to make an observation.  
Ruling on this motion was made unnecessarily complicated by the way counsel for McMahon 
drafted her response to defendants’ Separate Statement.  One purpose of the Separate 
Statement is to permit the Court to quickly determine whether there are any disputed material 
facts.  To aid the court in making that determination, the party opposing a motion for summary 
judgment should not fill up the right-hand column of the Separate Statement with language as to 
points that are not disputed.  If a point is undisputed only one word – “undisputed” – should 
appear in the right-hand column.  The evidence cited in the left-hand column should not be 
repeated.  Nor should the party opposing the motion add statements like “This evidence does 
not support Defendants’ claims that defamatory statements made about Plaintiff were 
substantially ‘true,’” unless the left-hand column said the statements were substantially true.  
Further, it would be a rare case when exactly the same evidence that the moving party cited for 
the proposition that a point was undisputed would show that it was actually disputed.  (See 
Disputed Material Fact No. 9.)  McMahon violated all of these standard practices, making the 
court’s efforts much more difficult and time-consuming than they had to be.  The Court refers 
counsel to CRC 3.1350(e) and (h) for examples of how an opposing party’s Separate Statement 
should be drafted.   
 
Discussion 
 
Through her complaint and her clarifications, McMahon alleges she was defamed through 
the following:   
 

1. Statements that defendant Hendricks made to bingo distributors Ernie Medeiros, 
Apollo Borja, and Bingo Vision that McMahon was a “thief and an embezzler”.  (UMF 4.) 

 
2. Statements that defendant Hendricks and ECHS made to the Antioch City Council on 

February 24, 2015, and to the Brentwood Planning Commission through a letter dated 
July 27, 2015, that McMahon “was responsible for misappropriation of funds”, that 
“a large amount of money was withheld” from ECHS, and that ECHS and the other 
defendants had filed Pittsburg Police Incident Report No. C15-1364 against plaintiff for 
“misappropriation of funds”.  (UMF 5.) 
 

3. Statements that defendant Hendricks made to coaches and parents, to bingo players, 
and to a bingo facility owner that McMahon had stolen money.  (UMF 6.) 
 

4. Statements that defendant Robinson made to softball coaches and parents that 
McMahon “stole the money”.  (UMF 7.)   

 
Defendants request summary judgment or, in the alternative, summary adjudication as to 
specific defamation claims because: 
 

1. McMahon has admitted that she still has possession of the bingo proceeds from 
January 29 and 30, 2015 in a personal safe at her home; 
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2. The Statements made to the Antioch City Council and Brentwood Planning Department 
were made in connection with official proceedings and are absolutely privileged under 
Civil Code § 47(b); and  
 

3. The statements to softball parents and coaches, bingo vendors, and bingo players 
are protected by the “common interest” privilege under Civil Code § 47(c). 
 

The court agrees with defendants only as to the second point.  Civil Code § 47 states, 
“A privileged publication or broadcast is one made:... (b) In any (1) legislative proceeding, 
(2) judicial proceeding, (3) in any other official proceeding authorized by law ....”  
The statements made to the Antioch City Council and the Brentwood Planning Commission 
qualify as statements made in an official proceeding under Civil Code § 47(b).  The statement to 
Antioch was made in person.  The statement to Brentwood was made in a letter, which qualifies 
as part of the official proceedings.  (See Passman v. Torkan (1995) 34 Cal.App.4th 607, 616, 
619.)  Thus, those statements were absolutely privileged, and any action for defamation based 
on them must fail.  (See Young v. County of Marin (1987) 195 Cal.App.3d 863, 872.) 
 
Because those statements are independently actionable, the Court will grant summary 
adjudication as to them even though they are not the only defamatory publications alleged in 
the Fifth Cause of action of the Second Amended Complaint.  (See Lilienthal & Fowler v. 
Superior Court (1993) 12 Cal.App.4th 1848, 1854.) 
 
Defendants have not established their right to summary adjudication as to the statements made 
to softball parents, coaches, bingo vendors, or bingo players based on the defense of 
substantial truth.  The allegedly actionable statement made to such persons was that McMahon 
stole money.  That parties have a monetary dispute and one or the other of them holds money, 
as a negotiating tactic or under a genuine belief that it is not owed or is a valid offset against 
other obligations, does not necessarily mean the person holding the money stole it, or such 
charges would fly freely in every commercial lawsuit. 
 
Defendants essentially admit this distinction themselves when they admit they told people that 
McMahon withheld bingo proceeds, but deny saying she stole them.  This distinction is also 
made in one of the cases that defendants cite, DeMott v. Amalgamated Meat Cutters (1958) 
157 Cal.App.2d 13, 25-26, where the court says,  
 

There was no evidence that any of the defendants stated that plaintiff had 
mishandled, lost or misappropriated funds of the union or had used his position 
to enhance his own financial position. The most that could be inferred from the 
testimony ... was that Woodard told Osslo that plaintiff was removing or had 
removed papers, records and credit cards from the office of the union ....  
 
... Presumably [the witness] merely stated what he had been told, without 
characterizing plaintiff's actions as dishonest.  Plaintiff had custody of the records 
and if he was removing them from the office he presumably had an honest 
purpose in doing so. 
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Construed liberally, as it must be on ECHS’s motion for summary judgment, McMahon’s 
declaration denies that McMahon used for personal purposes any of the cash, checks or 
credit card receipts she retained when the parties’ relationship ended abruptly in January 2015.  
She claims she could not deposit these items into the ECHS Bank Account because she was 
told it was frozen.  (McMahon Decl., ¶ 31-39 and 45-51.)  Soon thereafter, defendants began 
making the statements that McMahon claims damaged her. 
 
The jury will be instructed that substantial truth is a defense.  (See CACI 1720.)  Assuming 
McMahon proves defendants said she stole money, the jury will be the ones to determine, as a 
question of fact, whether it is substantially true that she stole money rather than just that she 
withheld money. 
 
Hendricks and Robinson have submitted evidence that they never said McMahon stole money.  
(See UMF Nos 16 and 17).  However, they did not move for summary judgment on the basis 
that they never said the words alleged.  Therefore, that fact is not material on this motion, and 
McMahon had no obligation to come forward with evidence to dispute it.    
 
Furthermore, even if all McMahon can ever prove is that Hendricks and Robinson said she 
withheld money, the question in deciding whether a statement is defamatory is the probable 
effect of the words on the average listener, under all the circumstances.  (See MacLeod v. 
Tribune Publishing Co. (1959) 52 Cal.2d 536, 546-47 (article published right before an election 
that implied a communist newspaper recommended the plaintiff candidate for political office 
could be found by a jury to charge that plaintiff was a communist sympathizer and be 
defamatory.))  The defendant can be liable not just for what he said, but also for what he 
insinuated.  (Id. at 547.)   
 
Thus, the truth of the literal statement does not necessarily insulate the defendant from liability 
for the insinuation.  “The rule is that where the defendant in a libel case sets up the truth as a 
defense, he must justify the words in the sense in which the innuendo explains them ....” 
(See Pyper v. Jennings (1920) 47 Cal.App. 623, 628.)  In MacLeod, the truth was that a 
communist newspaper defended a proposal to revive ward politics in Oakland and printed a list 
of recommendations which included the name of plaintiff, who was a candidate, but it did not 
endorse or recommend him.  The court held that the defendant could be liable anyway because 
the effect on the average listener was to imply that the plaintiff was a communist sympathizer.  
The facts of the case are a little time-bound, but the point remains about addressing insinuation 
or implications in addition to literal statements.  So, too, here if the jury decides that the probable 
effect on the average listener under the circumstances was a charge that McMahon had stolen 
ECHS’s money, then that it was true she had withheld money will not necessarily absolve 
defendants for liability for insinuating she had stolen money.  
 
Defendants have also not established their right to summary adjudication as to the statements 
made to softball parents, coaches, bingo vendors, or bingo players based on the defense of the 
common interest privilege.  Defendants have not cited any authority that all statements between 
parents of children on the same softball team, coaches on the same softball team, all bingo 
players frequenting the same facility, and all bingo vendors dealing with a bingo operator fall 
within the common interest privilege as a matter of law without taking into consideration what 
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was said, when it was said, the reason it was said, and whether the information was requested 
or volunteered. 
 
The cases defendants cite do not so hold.  In DeMott, the statements were made between 
officers and board members of an international union regarding whether the treasurer of a union 
local was acting appropriately in advocating that the union affiliate with the retail clerks rather 
than the butcher’s union and in the context of an ongoing dispute concerning that issue. 
 
In Brewer v. Second Baptist Church (1948) 32 Cal.2d 791, 796, the statements were made 
during a church meeting called to discuss whether to expel a board member and a minister 
as members. 
 
In McMann v. Wadler (1961) 189 Cal.App.2d 124, 129, the statements were made at a board 
meeting held to discuss the expulsion of a member of the organization. 
 
Finally, in Martin v. Kearney (1975) 51 Cal.App.3d 309, 312, the statements were made by 
parents to a school principal charging teacher misconduct.  (“We do not intend to suggest that 
privilege attaches to every libel of a public school teacher or administrator. [Citations.]  But in 
this case parents of school children were seeking redress against their children's teacher 
through appropriate school channels.”) 
 
Here, defendants are vague in their papers regarding what exactly what they said, when they 
said it, and the circumstances that prompted them to say it.  They may have valid tactical 
reasons for this, but the consequence is that they have failed to meet their initial burden to 
establish that the common interest privilege applies.  All they say on that score is that, whatever 
they said, they thought the persons to whom they said it had an interest in hearing it.  (See UMF 
30, 31.)  However, they cite no authority that their subjective belief in the existence of a common 
interest establishes the privilege or that the common interest privilege extends to everyone who 
has ever dealt or ever may deal with a dishonest businessperson.  (See Opening Brief at 15:10-
13; and see Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 727 (§ 47(3) codifies the 
narrow common law privilege of common interest, which requires a close relationship between 
the parties); Rancho La Costa, Inc. v. Superior Court (1980) 106 Cal.App.3d 646, 667 (common 
interest privilege held not to extend to the public at large, even though the public is interested 
generally in the fight against organized crime).)  Indeed, actionable defamations are usually 
made to people who can be described as having an interest in hearing them, rather than to 
people with zero interest in the topic altogether; it might be a serious challenge to establish any 
damages otherwise.  If such an “interest” on the part of the audience were sufficient to invoke 
the “common interest privilege”, the practical result would come close to negating defamation 
torts entirely. 
 
Rulings on ECHS’s Objections filed 7/24/20 
 
The court rules on only those objections it deems material to the disposition of the motion.  
(CCP § 437c (q).)   
 
3 – Overruled. 
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4 – Overruled in part.  The court admits this statement only as evidence of what McMahon 
believed to be true and as an explanation for paragraphs 24 and 25 of her declaration.  
The court sustains the objection to the extent McMahon offers this as being true.  
5 – Same as No.4 
7 – Sustained.   
8 – Sustained.  
10 – Overruled.  Also, ECHS has essentially admitted this by arguing they requested to be 
added onto the bank account and McMahon never let them. 
11 – Sustained as to “that did not belong to them.” 
12 – Sustained as to “that did not belong to either himself or ECHS.” 
13 – Sustained. 
14 – Sustained as to the second sentence only. 
17 – Sustained as to what Hendricks really wanted.  Overruled as to what he said or indicated to 
McMahon. 
18 – Overruled.  Admissible opinion. 
19 – Overruled. 
21 – Overruled. 
23 – Overruled. 
24 – Sustained as to meetings that McMahon did not attend.  Overruled as to meetings that she 
did attend. 
25 – Sustained as to “false.”   
27 – Overruled. 
28 – Sustained. 
30 – Sustained. 
31 – Sustained. 
32 – Overruled. 
33 – Overruled. 
34 – Sustained as to “well”. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION TO QUASH PLAINTIFFS’ SUBPOENA TO STATE FARM 
FILED BY GUY TZEN-WEN, LIN BIH-WAN 
* TENTATIVE RULING: * 
 
The motion of the Guo and Lin defendants to quash plaintiff’s subpoena for State Farm’s entire 
claims files is granted, without prejudice to plaintiffs’ re-serving a much more limited subpoena 
that respects privilege issues and is more narrowly tailored to relevant subject matters. 
 
The Court notes that the parties apparently did not resort to the existing Discovery Facilitator 
with respect to this motion.  If the Court were prepared to take this motion up line-by-line now, 
that would very likely be the next step; and indeed the Court takes (grateful) note of the fax it 
has received from the Facilitator offering to be of further service.  At this point, however, the 
Court simply grants the motion in toto without getting into every detail, and the Court expects 
that it will be appropriate to involve the Facilitator if there remain further disputes about this 
subpoena. 
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Or, perhaps we should say, at least a Facilitator.  The Facilitator herself has expressed the view 
that it may be appropriate to instruct the parties to engage a Discovery Referee in this case.  
The Court has not been privy to the full scope of disputes that that comment presumably 
reflects, but the Court finds it lamentably credible that the parties may not be working together 
professionally and productively with respect to discovery in this case.  This is a topic that may 
be taken up at the next CMC, if it does not arise earlier. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION TO STRIKE PLAINTIFFS PRAYER FOR PUNITIVE DAMAGES 
FILED BY GUY TZEN-WEN, LIN BIH-WAN 
* TENTATIVE RULING: * 
 
The motion to strike filed by defendants Guo and Lin is moot, because the court is sustaining 
defendants’ demurrer to the cause of action for IIED, without leave to amend.  (See Line 11.)  
Plaintiffs seek the recovery of punitive damages based on that cause of action only.  (See 
Fourth Amended Complaint, ¶ 90.)  
 

  

 5.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH DEPOSITION SUBPOENA 
FILED BY GEORGE HITES, EMO-GIZELLA  HITES 
* TENTATIVE RULING: * 
 
The Hites defendants’ motion to compel compliance with their deposition subpoena to Rockcliff 
Realtors is granted.  Rockcliff will produce the documents called for within ten days of service of 
an Order After Hearing hereon.  Sanctions in the amount of $3,700 are awarded against 
plaintiffs, payable by plaintiffs or their counsel to counsel for the Hites defendants within 30 days 
after service of an Order After Hearing hereon. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS AGAINST GUY TZEN-WEN 
FILED BY JEFFREY M. JONES, SHANNON B. JONES 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion for Judgment on the Pleadings as to the cross-complaint is moot.  The Cross-
Complaint has been dismissed. 
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 7.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JEFFREY M. JONES, SHANNON B. JONES 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion for Summary Adjudication as to the Second, Third, Fourth, and Fifth Causes of 
Action of their Fourth Amended Complaint against defendants Guo and Lin is denied.  Plaintiffs 
have not met their initial burden as to each element of their causes of action, all material facts 
are not undisputed, and they are not entitled to judgment as a matter of law.  (Material Fact Nos. 
2, 3, 4, 6, 9, and 10; Additional Fact Nos. 1, 3, 4, 6, 8, and 9.) 
 
Plaintiffs’ Motion for Summary Adjudication as to Guo/Lin’s Fifth Cause of Action, for Trespass, 
in Guo/Lin’s Cross-Complaint is moot because the Cross-Complaint has been dismissed.   
 
Trespass and Nuisance 
 
To establish trespass, plaintiffs must prove an intentional, or at least a negligent, entry onto their 
property.  (See CACI 2000, 2004; Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 
Cal.App.5th 245, 258.)  Likewise, plaintiffs must prove that defendants were at least negligent to 
establish liability for nuisance, unless the nuisance was caused by an ultrahazardous activity or 
some other circumstance that supports strict liability.  (See Lussier v. San Lorzenzo Valley 
Water Dist. (1988) 206 Cal.App.3d 92, 100.)   
 
Here, plaintiffs allege trespass and nuisance based on the movement of earth from defendants’ 
land onto plaintiffs’ land on February 27, 2017 (and to a lesser extent on subsequent dates), 
due to defendants’ failure to undertake remediation.  (Fourth Amended Complaint, ¶ 17, 18, 23, 
37.)  Regardless of when they occurred, all trespasses are alleged to have resulted from the 
initial one. 
 
However, plaintiffs have not submitted any evidence to establish that defendants were at least 
negligent in causing the initial earth movement on February 27, 2017.  Their complaint alleges 
that defendants are responsible for two slides, the East Slide and the South Slide.  (¶ 17, 18.)  
But the nine facts recited in their Separate Statement largely ignore the South Slide (stating that 
it occurred, but not that it caused harm (see Material Fact Nos. 3, 4, 7, and 8)), and do not 
assert that defendants’ negligence caused either slide.  Plaintiffs also submit no evidence that 
defendants had any advance notice that the February 27, 2017 slides were likely to occur, or of 
any defects on defendants’ land that might cause those slides to occur.  (See Material Fact 
No. 6.)   Thus, plaintiffs have failed to meet their initial burden as to one of the essential 
elements of their claims for nuisance and trespass.  As on their preliminary injunction motion of 
some time ago, plaintiffs essentially adhere to the argument that the landslide moved from 
defendants’ land onto plaintiffs’ land, and that’s a trespass, so therefore defendants must 
necessarily be liable.  That’s not the law, and plaintiffs make no serious effort to prove a case 
that would establish liability under the law. 
 
Even assuming the Fourth Amended Complaint could be read to seek relief only as to 
defendants’ conduct after the February 27, 2017 slides (which is not the Court’s understanding 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/25/20 

 
 

- 11 - 

of plaintiffs’ claims), triable issues of fact would remain concerning the reasonability of 
defendants’ conduct for the reasons, and based on the evidence, cited on page 12 of 
defendants’ Opposition.  Defendants have offered justifiable reasons why the only step they 
have taken to date has been to winterize their property.  Further, they offered to allow plaintiffs 
to enter their property to make the repair and are making plans for permanent repairs now.  
(Additional Material Fact Nos. 1, 3, 4, 5, 8, and 9; see also Ex. 6 to Jones Decl., Guo Depo., 
at 38:11-24; 43:1; 43:19-25; 56:16-24.)  
 
Plaintiffs cite Nola v. Orlando (1932) 119 Cal.App. 518, 519, for the proposition that a defendant 
is strictly liable for nuisance when it is accompanied by a trespass.  However, that was not the 
holding of Nola.  Rather, Nola held that a landowner could be held strictly liable when waters 
escaped from his land through an artificial condition he had placed there rather than through a 
natural watercourse.  There is no substantial evidence here that the earth that moved was 
bought onto defendants’ land and then escaped or that it was not a natural condition.  Nola was 
distinguished in Gallin v. Poulou (1956) 140 Cal.App.2d 638, 644) and it is distinguishable here. 
 
The motions for summary adjudication as to the causes of action for nuisance and trespass 
are denied.   
  
Injunctive Relief 
 
Because plaintiffs have not established defendants’ liability for trespass and nuisance as a 
matter of law, they are not entitled to summary adjudication on their count for injunctive relief 
either.  An injunction is a remedy, not a cause of action.  (Allen v. City of Sacramento (2015) 
234 Cal.App.4th 41, 48; Marlin v. Aimco Venezia, LLC (2007) 154 Cal.App.4th 154, 162.)  
Therefore, summary adjudication does not become easier simply by pleading a request for an 
injunction as a separate count.  Plaintiffs must still establish that as a matter of law defendants 
have been at least negligent. 
 
Further, even if plaintiffs had established an uncontested liability case, there would still remain a 
procedural issue with granting a piecemeal summary adjudication.  Plaintiffs argue that courts 
“routinely grant summary adjudication motions on declaratory and injunctive relief”, citing two 
cases.  (See Art Movers, Inc. v. Ni West, Inc. (1992) 3 Cal.App.4th 640, 644; Bed, Bath & 
Beyond of La Jolla, Inc. v. La Jolla Village Square Venture Partners (1997) 52 Cal.App.4th 867, 
872-873.)  However, in each case the defendant was granted summary adjudication that an 
injunction was not warranted.  In neither case, did the trial court grant summary adjudication that 
an injunction was warranted. 
 
There is a further concern that plaintiffs are trying to win piecemeal summary adjudication by 
splitting their causes of action.  If they sought only injunctive relief, it might be possible for them 
to establish liability on summary judgment, leaving the scope of the injunction to be worked out 
on further proceedings.  (See, e.g., People ex rel. Feuer v. Superior Court (2015) 234 
Cal.App.4th 1360, 1374-36.)  But plaintiffs are clearly seeking money damages as well, and for 
the same asserted torts – nuisance and trespass.  Moreover, given the possibility (which 
plaintiffs do not address) that their money damages might turn out to be a good deal cheaper 
than the cost of the injunctive relief they seek, there is at least a good chance that money 
damages will be all (or most) of what they end up recovering.  The Court does not agree that 
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plaintiffs can bring what amounts to a “liability-only” summary judgment motion under the guise 
of seeking a potentially iffy injunctive remedy, when they are likely (if they prevail on liability) to 
recover substantial money damages in addition to, and possibly in lieu of, injunctive relief. 
 
Declaratory Relief 
 
Finally, plaintiffs attempt to overcome the problems noted above by simply asking for a 
declaration from the Court that defendants’ property, “which has encroached onto [plaintiffs’] 
is a continuous trespass.”  (Fourth Amended Complaint, ¶ 68 and Prayer, ¶ 1.)   
 
The appropriateness of the declaratory relief cause of action in this case is governed by Hood v. 
Superior Court (1995) 33 Cal.App.4th 319, 324.  There, the court said: 
 

The adjudication of the declaratory relief cause of action did not purport, by itself, 
to adjudicate the entirety of any cause of action. Because it did not ... it was 
prohibited by section 437c, subdivision (f)(1). The trial court should have denied 
the motion, and its failure to do so was an abuse of discretion. 
 
We believe a comment is in order about the declaratory relief cause of action 
itself. The issues invoked in that cause of action already were fully engaged by 
other causes of action. Because they were, declaratory relief was unnecessary 
and superfluous.  [Citations].  “The declaratory relief statute should not be used 
for the purpose of anticipating and determining an issue which can be determined 
in the main action. The object of the statute is to afford a new form of relief where 
needed and not to furnish a litigant with a second cause of action for the 
determination of identical issues.” [Citations.] 
 

The motion for summary adjudication as to the cause of action for declaratory relief is denied. 
 
Defendants’ objections filed 9/11/20 
 
1 – Sustained to the extent the letter is offered for the truth of the statements that the property 
remained unstable and hazardous and that it was therefore necessary for defendants to obtain a 
geotechnical review.  (See People v. Campos (1995) 32 Cal.App.4th 304, 309-10.)   
2 – Sustained. 
 
Plaintiffs’ objections filed 9/18/20 
 
1 – Sustained. 
2 – Sustained. 
3 – Sustained. 
4 – Sustained.  The court will consider the letter, not counsel’s opinion of what it says.   
5 – Overruled. 
6 – Overruled. 
7 – Overruled. 
8 – Overruled. 
9 – Overruled.  This may be within the scope of the type of opinion a property owner may offer 
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and in any event Lin’s belief that the winterization measures proved effective may be admissible 
on the question whether Lin was negligent for failing to take measures other than winterization. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION TO STRIKE PORTIONS OF 4th Amended COMPLAINT 
FILED BY GEORGE HITES, EMO-GIZELLA  HITES 
* TENTATIVE RULING: * 
 
The Motion to Strike filed by defendants Hites is granted without leave to amend. 
 
Case law does not permit recovery for emotional distress on any of the theories alleged against 
these defendants.  (See O’Neil v. Spillane (1975) 45 Cal.App.3d 147, 159 (deceit); Branch v. 
Homefed Bank (1991) 6 Cal.App.4th 793, 799-800 (negligent misrepresentation); Erlich v. 
Menezes (1999) 21 Cal.4th 543, 555-56 (negligence.).)   
 
Civil Code § 3343 lists the damages that are recoverable by a person defrauded in the purchase 
of real property.  The list does not include emotional distress damages.  (Sierra Nat. Bank v. 
Brown (1971) 18 Cal.App.3d 98, 103.)   
 
Plaintiffs cite Godfrey v. Steinpress (1982) 128 Cal.App.3d 154, 164, 173, in support of their 
argument that emotional distress may be awarded in an action for deceit.  The Court is 
unpersuaded.  In Godfrey, the seller concealed that the home was infested with termites.  
The jury awarded $1,800 in damages for fraud and $10,000 in damages for intentional infliction 
of emotional distress. (Id. at 164.)  The difference in these two figures makes clear that the jury 
did not award emotional distress damages for fraud, but for a different and separate tort.  Thus, 
the court’s affirmance of the jury’s award did not amount to approval of an award of emotional 
distress for fraud.  (See id. at 173-74.)   
 
Plaintiffs also argue that emotional distress damages are recoverable on their cause of action 
for breach of contract because emotional distress damages are foreseeable.   
 
Except in unusual circumstances, emotional distress damages are not recoverable for breach of 
contract.  The exceptions tend occur in situations where the party is contracting for emotional 
peace of mind, such as in contracts with mortuaries (see Christensen v. Superior Court (1991) 
54 Cal.3d 868, 894-95; Ross v. Forest Lawn Mem'l Park (1988) 153 Cal.App.3d 988 (oral 
agreement to exclude punk rockers from funeral and burial service)), or for the preservation of 
an item with little value generally but great sentimental value to the contracting party.  (Windeler 
v. Scheers Jewelers (1970) 8 Cal.App.3d 844, 851 (plaintiff entrusted six rings to jeweler for 
resetting, emphasizing their sentimental value); Rogoff v. Grabowski (1988) 200 Cal.App.3d 
624, 633 (plaintiff hired limousine driver hired specifically so he would not have to worry about 
driving home drunk from a party; driver left plaintiff and his wife stranded drunk, without money 
and clothes).   
 
Windeler states the rule that for there to be recovery for emotional distress damages the 
contract must “relate to matters which concern directly the comfort, happiness, or personal 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/25/20 

 
 

- 14 - 

welfare of one of the parties, or the subject matter of which is such as directly to affect or move 
the affection, self-esteem, or tender feelings of that party ....”  That is not what plaintiffs 
contracted for here.  They contracted for the purchase of real estate without undisclosed 
problems.  To permit emotional distress damages for the breach of this contract, would be 
to permit them in every case of breach of a contract to sell a home, turning the exception into 
the rule. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY GEORGE HITES, EMO-GIZELLA  HITES 
* TENTATIVE RULING: * 
 
The demurrer filed by Hites to plaintiffs’ Ninth Cause of Action, for Breach of the Covenant of 
Good Faith and Fair Dealing is overruled.  The Hites defendants shall file and serve their 
answer by October 9. 
 
Defendants have not cited any persuasive authority that the implied covenant of good faith and 
fair dealing does not apply to real estate contracts.  Indeed, they concede the covenant is 
implied in all contracts.  (Reply Brief at 2:2.)   
 
Defendants cite Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 Cal.4th 85, 102.  
But Freeman does not hold that there is no contract cause of action for breach of the implied 
covenant of good faith and fair dealing outside of the insurance context.  It holds only that the 
implied covenant will not support a tort claim for bad faith denial that a contract exists.  (See id. 
at 109.)  For defendants’ purposes, at best Freeman only stands for the proposition that while 
plaintiffs can state a cause of action for breach of the implied covenant, they cannot recover tort 
remedies for its breach.  (See also Foley v. Interactive Data Corp. (1998) 47 Cal.3d 654, 
683-84, 700; Cates Construction, Inc. v. Talbot Partners (1999) 21 Cal.4th 28, 43-44; Freeman, 
11 Cal.4th at 102; Jonathan Neil & Assoc., Inc. v. Jones (2004) 33 Cal.4th 917, 941 
(tort remedies not even always available for breach of the implied covenant in an insurance 
contract.)    
 
In their Reply Brief, defendants argue that plaintiffs are in fact asserting a tort cause of action for 
breach of the implied covenant.  However, that is not what the Fourth Amended Complaint 
states.  The Fourth Amended Complaint alleges damages from breach of the covenant.  It does 
not characterize whether those damages are tort damages or breach of contract damages.  
(See ¶ 93, 95, 96, 99, and 100.) 
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10.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This Case Management Conference is continued to January 25, 2021, at 8:30 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS TZEN-WEN 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY LIN BIH-WAN, GUY TZEN-WEN 
* TENTATIVE RULING: * 
 
The demurrer filed by defendants Guo and Lin (“Guo/Lin”) as to plaintiffs’ Seventh Cause of 
Action, for IIED, is sustained without leave to amend.  Plaintiffs have still failed to plead 
conduct that could be considered extreme or outrageous, that Guo/Lin acted with sufficient 
intent to incur liability, or that plaintiffs have suffered severe emotional distress.  
 
The court intended to sustain defendants’ demurrer to this cause of action without leave to 
amend when it issued its tentative ruling on defendants’ demurrer to the Second Amended 
Complaint; but at plaintiffs’ urging, it gave leave to amend one last time so plaintiffs could allege 
some factual basis for their allegation that Guo/Lin refused to remediate the earth movement 
based on spite.  In hindsight, the Court probably should have pulled the plug on this charade a 
couple of demurrers ago.  Plaintiffs continue to try to escalate an ordinary disagreement over a 
landslide and a wildfire into the perfidious Tort of the Century, based on little if anything more 
than Guo/Lin’s declination to roll over and give plaintiffs everything they demand, plus an over-
liberal salting with conclusory words like “hatred” and “spite” with no factual basis for them.  The 
time has come to put an end to these extravagant and excessive litigation tactics. 
 
In amending, plaintiffs have really added only one fact to support the inference that defendants 
refused to remediate out of spite – namely, that at a meeting of the parties in mid-March 2017, 
Guo “became extremely hostile and in a threatening manner, stated to Ms. Jones, ‘this is all 
your fault.’”  (¶ 25.)  Based on this one interaction, plaintiffs argue they have sufficiently pleaded 
that all of Guo’s inaction over the next three years was based on spite rather than on Guo/Lin’s 
right to contest their proportion of the fault and the scope and cost of any necessary repair. 
 
They have not.  By June 22, 2017, plaintiffs had already filed this lawsuit and by July, Guo/Lin 
was already represented by counsel.  Most of what defendants are alleged to have done after 
the March meeting and before obtaining counsel is failing to respond to two letters that plaintiffs 
sent and, after obtaining counsel, failing to respond personally to letters that plaintiffs, one of 
whom is an attorney, appropriately sent only to defendants’ insurance company-appointed 
attorneys.  Whether those letters reached defendants and in what form is not alleged.  
A defendant’s failure to respond to the letters is not outrageous when they are directed to 
counsel in a litigated case and does not betray an intent to cause emotional distress. 
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Every person who files a lawsuit may be frustrated when his demands are not immediately met.  
However, in a cause of action for IIED, it must appear that the defendant’s conduct is 
unprivileged.  (Kachig v. Boothe (1971) 22 Cal.App.3d 626, 641.)  There is a privilege to 
maintain legal proceedings, which bars a claim for IIED.  (See S.A. v. Maiden (2014) 229 
Cal.App.4th 27, 43-44; Kenne v. Stennis (2014) 230 Cal.App.4th 953, 971.)  Whether through 
publications or not, there must likewise be a privilege to conduct a defense generally – to 
engage in delay-producing activity such as investigation, discovery and motions to reduce or 
defeat claims, to pursue financial contributions from other responsible parties, or even, 
on occasion, to ignore letters – rather than merely capitulating.  If there were not, every lawsuit 
that was not immediately settled could give rise to a derivative IIED claim for “spiteful refusal to 
remedy”, which would be contrary to the purpose of Civil Code § 47.  (See Silberg v. Anderson 
(1990) 50 Cal.3d 205, 213 (“The principal purpose of section 47(2) is to afford litigants ... the 
utmost freedom of access to the courts without fear of being harassed subsequently by 
derivative tort actions.”).)  
 
It would be bad policy to permit a sophisticated lawyer-plaintiff to change that result simply by 
peppering the record with letters to defense counsel complaining how stressed-out the plaintiff 
is, because the defendant has the nerve to defend against the lawsuit rather than simply 
capitulating.  That raises yet another concern, the possibility that the claim is partly a tactic to 
create a conflict between the attorney and the client, with each tempted to blame the other for 
the delay and the resulting continuation of the emotional distress.  (See Kroll & Tract v. Paris & 
Paris (1999) 72 Cal.App.4th 1537, 1542 (discussing limitations on tactics that may interfere with 
the attorney-client relationship).  Defendants cannot be put into the impossible situation of being 
unable to explain why they have not yet remediated unless they waive the attorney-client 
privilege and reveal the advice their attorneys have given them. 
 
In addition to failing to sufficiently allege conduct that is extreme and outrageous, and was 
intended to cause emotional distress, plaintiff have failed to allege they suffered severe 
emotional distress.  “Severe emotional distress” means emotional distress “of such substantial 
quality or enduring quality that no reasonable [person] in civilized society should be expected to 
endure it.”  Hughes v. Pair (2009) 46 Cal.4th 1035, 1051.)  The emotional distress that plaintiffs 
allege they suffered, particularly before they filed suit, which may be the only relevant period, 
does not meet that standard.  (See Fourth Amended Complaint, ¶ 39, 40 and Hughes.)   
 
The allegations concerning the brush fire are insufficient to change the result.  Plaintiffs still 
have not alleged that Guo/Lin received anything other than a generic notice about weed 
abatement, the fire did not even start on defendants’ property, and the causal chain from the fire 
to the emotional distress is too attenuated to permit recovery for IIED for that event. 
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12.  TIME:  9:00   CASE#: MSC18-00940 
CASE NAME: GOLDEN STATE VS. MILLER INDUSTRIES 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY TEXAS HYDRAULICS, INC. 
* TENTATIVE RULING: * 
 
This motion was taken off calendar at the request of the moving party. 
 

  

13.  TIME:  9:00   CASE#: MSC18-01912 
CASE NAME: BRYANT VS. CONNOLLY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

14.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON DEMURRER TO CROSS-COMPLAINT of ROWE 
FILED BY JOHN F.X. HAMANO 
* TENTATIVE RULING: * 
 
The demurrer is moot.  Rowe has filed a voluntary dismissal of her cross-complaint. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00070 
CASE NAME: GURDIYAL VS. SINGH 
HEARING ON MOTION FOR EXAMINATION AND DETERMINATION OF TITLE 
FILED BY SINGHSIDHU GURDIYAL, et al. 
* TENTATIVE RULING: * 
 
This is a quiet-title action.  Plaintiff seeks an examination and determination of title pursuant to 
Code of Civil Procedure § 760.010.  The motion is taken off calendar for now, however, 
because of two intervening developments.  First, defendant Jatinger Singh – whose purported 
claims are the principal target of the quiet-title action – has filed a notice of bankruptcy stay, 
which would prevent the Court from conducting a proceeding adverse to Singh’s property 
claims.  And second, Singh has filed a motion for relief from default (although possibly he would 
be entitled to participate in the examination even if in default). 
 
Singh’s motion is noticed for November 13, and a review of the state of the bankruptcy is 
calendared for December 14.  At those times the Court will further discuss the scheduling of 
matters in this case. 
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16.  TIME:  9:00   CASE#: MSC20-00407 
CASE NAME: SCHON VS. VALORY 
HEARING ON MOTION TO STRIKE 
FILED BY NEAL J. SCHON, JONATHAN CAIN FRIGA 
* TENTATIVE RULING: * 
 
Before the Court is a special motion to strike (anti-SLAPP motion) filed by cross-defendants 
Schon and Cain, seeking to strike the first and second causes of action (intentional and 
negligent interference with prospective economic advantage) in the Second Amended Cross-
Complaint of Valory.  The motion is denied. 

Anti-SLAPP Law Generally 

Code of Civil Procedure § 425.16(b)(1) provides: "A cause of action against a person arising 
from any act of that person in furtherance of the person’s right of petition or free speech under 
the United States Constitution or the California Constitution in connection with a public issue 
shall be subject to a special motion to strike, unless the court determines that the plaintiff has 
established that there is a probability that the plaintiff will prevail on the claim."  Section 
425.16(e) lists activities that qualify as "an act in furtherance of a person's right of petition or free 
speech" under the statute.  Under § 425.16(e), protected activity may include written or oral 
statements or a writing in a judicial proceeding; written or oral statements or a writing "made in 
connection with an issue under consideration or review" by a judicial body; written or oral 
statements or writings made in a public forum in connection with an issue or public interest, or 
other conduct in furtherance of the exercise of constitutional rights of free speech or petition in 
connection with an issue of public interest.  

In Baral v. Schnitt (2016) 1 Cal.5th 376, the California Supreme Court explained the two step 
approach a Court must take in ruling on an anti-SLAPP motion: 

First, the defendant must establish that the challenged claim arises from activity 
protected by section 425.16. [Citation omitted.] If the defendant makes the 
required showing, the burden shifts to the plaintiff to demonstrate the merit of the 
claim by establishing a probability of success. We have described this second 
step as a "summary-judgment-like procedure." [Citation omitted.]  The court does 
not weigh evidence or resolve conflicting factual claims. Its inquiry is limited to 
whether the plaintiff has stated a legally sufficient claim and made a prima facie 
factual showing sufficient to sustain a favorable judgment. It accepts the plaintiff's 
evidence as true, and evaluates the defendant's showing only to determine if it 
defeats the plaintiff's claim as a matter of law. [Citation omitted.] "[C]laims with 
the requisite minimal merit may proceed." [Citation omitted.] 

(Id. at 384-85.)  

In the first step, the party bringing the anti-SLAPP motion bears the burden of demonstrating 
that the claims "arise from" protected activity.  (Navellier v. Sletten (2002) 29 Cal.4th 82, 88 
[moving party satisfies its "threshold burden by showing that challenged cause of action is one 
arising from protected activity" that fits one of the four categories listed in § 425.16(e)].)  If 
Cross-Defendants do not demonstrate that the claims arise from protected activity, then there is 
no basis to grant the special motion to strike, and the Court does not need to reach address the 
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probability of Valory prevailing on these causes of action. (§ 425.16(b)(1); Navellier, 29 Cal.4th 
at 88 [if the Court finds the moving party has shown the claim arises from protected activity, "it 
must then determine whether plaintiff has demonstrated a probability of prevailing on the 
claim."].) 

The California Supreme Court explained the standard for determining whether a claim arises 
from protected activity in Park v. Board of Trustees of California State University (2017) 2 
Cal.5th 1057:  "A claim arises from protected activity when that activity underlies or forms the 
basis for the claim.  [Citation omitted.]  Critically, 'the defendant's act underlying the plaintiff's 
cause of action must itself have been in furtherance of the right of petition or free speech.' 
[Citations omitted.]" (Id. at 1062-1063 [emphasis in original, quoting City of Cotati v. Cashman 
(2002) 29 Cal.4th 69, 78].)  

To evaluate the claim under this standard, "courts should consider the elements of the 
challenged claim and what actions by the defendant supply those elements, and consequently 
form the basis for liability."  (Id. at 1063.) Under Park, protected activity must supply one or more 
elements of the cause of action challenged by the anti-SLAPP motion in order for the moving 
party to satisfy the first step in the anti-SLAPP analysis.  (Id. at 1064.)  

The Scope of the Motion 

As it observed on these movants’ demurrer to the SACC’s third cause of action (Line 17), the 
allegations of the SACC are muddled at best, and it is hard to track what factual allegations are 
supposed to go with what causes of action.  As on Line 17, however, the Court notes that this 
motion is directed only at two causes of action, namely the first and second.  And again as in 
Line 17, the Court takes Valory’s SACC as asserting only those particular facts in support of 
these causes of action that he actually mentions in these causes of action.  If movants wanted 
to attack any other particular factual allegations as being anti-SLAPP in nature, they could have 
called out those allegations in particular (by paragraph or page/line) and asked that they be 
stricken.  They have not done so.  Thus, just as the Court limits its reading of Valory’s causes of 
action to what they actually mention and allege, it likewise limits its reading of Schon and Cain’s 
anti-SLAPP motion (directed at only two causes of action) to what is alleged in those causes of 
action. 

The actual wrongful conduct alleged in the first two causes of action against these cross-
defendants is fairly brief.  For one thing, Valory attacks Schon’s conduct in seeking to register a 
competing trademark.  Notably, however, the present anti-SLAPP motion says nothing 
whatsoever about that allegation, and does not try to argue that Valory’s complaint about the 
trademark registration constitutes any form of anti-SLAPP activity by Valory. 

In addition, the first two causes of action assert in rather vague and formless terms that cross-
defendants have interfered with Valory’s economic relationships with a variety of third parties 
such as promoters and vendors, by telling those third parties “that Cross-Defendant Neil Schon 
and Cross-Defendant Jonathan Cain have the License to perform as the band JOURNEY 
without the consent of Nightmare Productions, Inc., that Cross-Complainant ROSS VALORY is 
no longer a member of the band known as JOURNEY and that Cross-Complainant ROSS 
VALORY is no longer entitled to revenue under the name of the band JOURNEY and that 
Cross-Complainant ROSS VALORY will therefore not be receiving revenues from future 
JOURNEY income.  (SACC, ¶¶ 44, 54.)  In plainer terms, Schon and Cain fired Valory from the 
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band and told people they had done so, so that Valory wouldn’t still be in on the Journey gravy 
train. 

From this, movants construct a set of “protected activity” that, they say, isn’t really alleged in the 
SACC but must logically consist of (1) plaintiffs having filed this lawsuit, (2) plaintiffs having 
issued a press release about filing this lawsuit, and (3) plaintiffs having had other 
communications with third parties about their contentions that they are the one and only true 
Journey and Valory isn’t. 

The Lawsuit and Press Release 

The first and second items in this short listing are simply movants’ concoctions out of thin air.  
Nothing in the first or second causes of action even mention the filing of this lawsuit as itself 
being a wrongful act, or an act of interference with economic advantage.  Nothing in them says 
anything about any press release either.  Movants cannot put these words in Valory’s mouth, 
and then file an anti-SLAPP suit on the premise that Valory said them. 

Moreover, even if these causes of action did mention the filing of the lawsuit as such (or 
publicity about it), at least without a great deal more direct allegation to that effect, that still could 
not be taken as the gravamen of the causes of action.  Look at it this way analytically:  What 
was the situation existing on the day before this lawsuit was filed?  It was that Schon and Cain 
contended that Valory was out of the band and had been cut out of the revenue stream, while 
Valory contended that he had been wrongfully fired and was still entitled to share in the 
revenues as a shareholder/partner of the business entities.  So far, so good; there’s nothing 
anti-SLAPP about the existence of that disagreement, on either side.  So then plaintiffs file their 
lawsuit embodying their contentions.  There’s nothing anti-SLAPP about that either.  And then 
Valory files his cross-complaint embodying his own counter-contentions, as surely he is entitled 
to do.  In doing so, he necessarily contends that the allegations and theories of plaintiffs’ 
complaint are defective and false – as he’s also entitled to do.  The Court is simply at a loss to 
see how any of that could constitute anti-SLAPP activity on Valory’s part. 

Out-of-Court Statements to Commercial Actors 

That leaves the allegation of cross-defendants’ alleged communications directly with third 
parties, informing them of their positions that they are the one true Journey, that Valory is out of 
the band, and that Valory is not entitled to revenues.  Okay, at least the SACC does actually 
allege that as wrongful conduct.  But how is that a protected communication as to a matter of 
public interest?  That’s just one side to a commercial dispute stating its position to others, as to 
what that side contends to be the state of play as to the disputants’ rights and lack of rights 
concerning the name Journey and the revenues from it.  It has no more public-interest content 
than, say, Acme telling customers that Genco’s widgets are inferior, or telling Amazon that 
Acme and not Genco is the party rightfully holding a contract with Amazon, or telling the bank 
that Heir 1 and not Heir 2 is the party inheriting that big bank account. 

By the logic of movants’ motion, anytime there is a dispute as to who owns some particular set 
of commercial rights, and one side urges third parties to conform their conduct to that side’s 
view of the dispute, the other side would automatically be committing anti-SLAPP by 
complaining in court that the first side had interfered with its rights to money or opportunities.  
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Every trademark dispute, for example, would amount to an anti-SLAPP if one side had the nerve 
to accuse the other side of communicating the trademark claims to customers. 

The Court understands that these movants think they’re right about their own rights in the 
commercial dispute, and that therefore they haven’t done anything wrong in telling people their 
side of the story.  But Valory has his own side of the commercial dispute.  If it turns out that he’s 
right and movants are wrong on the underlying dispute, it will surely be true that Valory will have 
been damaged in his economic interests by Schon and Cain having persuaded actors in the 
industry to stop making payments to Valory, or to book Journey for gigs without him.  On that 
assumption, there would be nothing anti-SLAPP about him complaining of that conduct, or 
seeking to recover damages for the economic harm it has cause to him.  That’s the substance of 
the interference torts asserted in the first two causes of action in the SACC. 

  

17.  TIME:  9:00   CASE#: MSC20-00407 
CASE NAME: SCHON VS. VALORY 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of VALORY 
FILED BY NEAL J. SCHON, JONATHAN CAIN FRIGA 
* TENTATIVE RULING: * 
 
Cross-defendants Schon and Cain file this demurrer to the Second Amended Cross-Complaint 
(SACC) of cross-claimant Valory.  The demurrer is sustained with leave to amend.  Valory 
may file and serve a third amended cross-complaint by October 23.  If he elects not to do so, 
Schon’s and Cain’s time to respond to the remainder of the SACC will run from that time. 

The background facts of the dispute in this case are discussed in several other Line items in this 
set of tentative rulings. 

Valory’s SACC is lengthy, and the Court concurs in the demurrer’s description of it as 
“muddled”.  It is frankly hard to parse through, and harder to try to sort out which factual 
allegations go with which asserted causes of action.  The present analysis is made easier, 
however, by the observation that the demurrer is made only to the third cause of action, for 
breach of fiduciary duty.  The text of that cause of action runs only a little more than one page.  
While the cause of action includes the usual boilerplate recitation that all the other allegations of 
the SACC (preceding and following) are deemed incorporated into the third cause of action, it 
seems fair to assume that if Valory intends for any other allegations of wrongdoing to constitute 
part of the basis for his fiduciary duty claim, it would be incumbent on him at least to mention 
those other acts of wrongdoing in the text of the third cause of action.  Accordingly (and subject 
to Valory’s right to amend), the Court looks only to the actual allegations contained in that cause 
of action as representing Valory’s asserted factual basis for it. 

That turns out to be only two factual allegations.  First, he alleges that Schon and Cain violated 
their fiduciary duties to various corporate entities (Nightmare and one or more Nomota entities) 
by seeking to register a competing trademark.  Valory contends that in so doing, cross-
defendants are diluting the value of the Journey trademark held by these business entities, and 
thereby injuring the entities’ business interests.  And second (less clearly alleged), it is said to 
have been a violation of Schon and Cain’s fiduciary duties to Valory that they fired him from 
continuing to perform with the band. 
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"The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a 
fiduciary duty; (2) a breach of the fiduciary duty; and (3) resulting damage. [Citation omitted.]"  
(Pellegrini v. Weiss (2008) 165 Cal.App.4th 515, 524.)  "While breach of fiduciary duty is a 
question of fact [citation omitted], the existence of legal duty in the first instance and its scope 
are questions of law."  (Kirschner Bros. Oil v. Natomas Co. (1986) 185 Cal.App.3d 784, 790 
[citing Jones v. H.F. Ahmanson & Co. (1969) 1 Cal.3d 93, 115].) 

Directors of a corporation owe fiduciary duties to the shareholders.  (Jones, 1 Cal.3d at 108 
[describing the “extensive reach” of the duty of directors and controlling shareholders].)  Majority 
or controlling shareholders in a corporation owe fiduciary duties to the minority shareholders.  
(Id.)  

Managing members of a limited liability company also owe fiduciary duties to the other members. 
(Feresi v. The Livery, LLC (2014) 232 Cal.App.4th 419, 425 ["The manager of an LLC has 
a fiduciary duty and owes to the members of the LLC the same duties of loyalty and good faith 
as a partner owes to the partnership and its partners," stating the managing member "is 
obligated to act with the utmost loyalty and in the highest good faith when dealing with 
any member of the LLC"].)  Corporations Code § 17704.09(b) imposes on members of a LLC a 
duty of loyalty to hold property, profits and benefits derived from the conduct of the LLC or from 
the use of its property in trust, to refrain from dealing in a manner adverse to the interests of the 
LLC or from competing with the LLC. 

Similarly, general partners of a partnership are fiduciaries.  Everest Investors 8 v. McNeil 
Partners (2003) 114 Cal.App.4th 411, 424 ["Partnership is a fiduciary relationship, and partners 
are held to the standards and duties of a trustee in their dealings with each other," and "partners 
are bound to act in the highest good faith to their copartners and may not obtain any advantage 
over them in the partnership affairs by the slightest misrepresentation, concealment, threat or 
adverse pressure of any kind. (Citation omitted.)"].) 

Cross-defendants raise distinct attacks on each of these two allegations, and the Court agrees 
with both. 

Harm to the Trademark – Derivative versus Individual 

Cross-Defendants recognize that Valory has alleged that he and the Cross-Defendants are 
involved in multiple business entities as an outgrowth of their membership in the band, including 
two corporations (Nightmare and Nomota), a limited liability company (Nomota LLC) and a 
general partnership. Cross-defendants assert the injury Valory alleges is an injury to Nightmare 
as a corporate entity, that any harm Valory has suffered is solely incidental to any injury to 
Nightmare, and that he has not alleged any individual injury that is not incidental to the injury 
sustained by Nightmare.  

The case law recognizes that a shareholder can allege an individual claim for injury based on 
breaches of fiduciary duty of a director or majority or controlling shareholders, or a managing 
member of a limited liability company, or general partner of a partnership.  (Jones, 1 Cal.3d at 
107 [minority shareholder individual claim for diminution in the value of her shareholder interest 
that was not incidental to an overall diminution in value of the corporation as a whole]; Everest 
Investors 8, 114 Cal.App.4th at 428-29.)  PacLink Communications International, Inc. v. 
Superior Court (2001) 90 Cal.App.4th 958, cited by cross-defendants, recognizes that individual 
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claims may be asserted but held that a fraudulent transfer action for transfer of corporate assets 
alleged an injury to the corporation that had to be brought as a derivative claim.  (Id. at 966.)  In 
Jones, the court found an individual claim existed in favor of the minority shareholder there 
because the facts did not show an injury to the corporation as a whole, with the diminution in the 
value of her stock in the company being a result of the diminution in the value of the entire entity 
and the reduction in her stock value being incidental to the overall diminution in the value of the 
corporation.  (1 Cal.3d at 107.)  

As to the trademark registration, the Court agrees that the claim is a derivative one and 
therefore cannot properly be pleaded by Valory on his own personal behalf.  The Court can see 
how this action might well be alleged to be contrary to cross-defendants’ fiduciary duties to 
Nightmare and Nomota.  What it does not see is how Valory personally has a direct cause of 
action for such breach of duty.  If there is an injury resulting from the trademark registration 
efforts, the alleged injury is to the business interests of Nightmare and Nomota as such, 
because they are the alleged holders of the competing Journey trademark, and the entities that 
engage in such independent profitable exploitations of that trademark as licensing tours and 
selling merchandise.  The Court agrees, at least on the present pleading, that if Valory is injured 
by this breach, it is only in his status as a shareholder or partner in these business entities.  
Accordingly, the cause of action is derivative, and if it is to be asserted, it should be properly 
pleaded as a derivative cause of action on behalf of the corporate or partnership entities. 

Firing – Absence of Fiduciary Duty 

As for the firing, it is evident that the injury from that redounds to Valory personally, and thus the 
claim is not derivative.  However, the Court agrees that Valory has not articulated any basis on 
which firing him from the band constitutes a breach of fiduciary duty.  As an employee-band 
member, Valory is owed no particular fiduciary duty.  He may have a claim for breach of 
contract, or wrongful termination, or something else – but not a claim that any fiduciary duty to 
himself is being breached. 

Valory argues that the firing implicates his voting rights in Nightmare which constitutes individual 
injury to him, rather than a derivative claim held by the corporation.  (Opp. p. 8, ll. 15-20.)  He 
alleges that his firing was in retaliation for proceeding with the February 13, 2020 directors and 
shareholders meetings and the actions taken at those meetings.  (SACC ¶ 63.)  However, 
Valory has not alleged in the SACC that Valory's voting rights as a shareholder in Nightmare 
have been impaired or diluted.  The Second Circuit decision under New York law relied on by 
Valory, Eisenberg v. Flying Tiger Line, Inc. (2d Cir. 1971) 451 F.2d 267, 269, which involved a 
corporate reorganization and merger which the plaintiff shareholder alleged would diminish 
certain shareholder voting rights in the new post-merger entity, is inapposite.  As pleaded, the 
SACC does not explicitly or clearly allege facts that connect a breach of fiduciary duty by Schon 
and Cain to a violation of Valory’s rights as a shareholder, member or partner in each of the 
various entities based on Valory's termination as a bassist for the band.   

Leave to Amend 

Cross-defendants ask that the demurrer be sustained without leave to amend, pointing out that 
this is already Valory’s third pleading.  So it is, but it’s also a first demurrer.  The Court will allow 
Valory to amend to salvage his fiduciary claim, or to recast it as derivative, as he sees fit. 
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The Court will offer the suggestion that in amending, it would be helpful for Valory to lay out with 
greater clarity (1) what exact wrongful acts are supposed to go with what causes of action, and 
(2) whether the injury he asserts from any given wrongful act is personal or derivative. 

  

18.  TIME:  9:00   CASE#: MSC20-00479 
CASE NAME: LVNV VS. CHING 
HEARING ON MOTION TO ENFORCE OF SETTLEMENT 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 
is granted.  Judgment will be entered in favor of plaintiff and against defendant in the amount of 
$35,070.96, including costs. 
 

  

19.  TIME:  9:00   CASE#: MSC20-00512 
CASE NAME: CITY OF ELK GROVE VS. ARNTZ BUILDERS 
HEARING ON MOTION TO STRIKE 1st Amended CROSS-COMPLAINT 
FILED BY ROEBBELEN CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
The motion to strike is denied.  Cross-defendants shall file and serve a response on or before 

October 9, 2020. 

Preliminary Matters. 

 CCP 430.41.  The declaration of cross-defendants’ counsel is very vague concerning 
the nature of the parties’ meet-and-confer discussions before the motion to strike.  
(Turner Dec., filed on 7-1-20, ¶ 13.)  The Court is troubled by the opposition declarations 
stating that cross-complainant has no record of any such discussions ever taking place.  
(Long. Litchfield, and Muir Decs., filed on 9-14-20, ¶ 3.)  If cross-defendants’ new 
response is a demurrer, cross-defendants’ counsel shall file an accompanying 
declaration showing that they have met and conferred with cross-complainant’s counsel 
“in person or by telephone,” as the governing statute requires.  (Code of Civil Procedure 
§ 430.41(a).) 
 

 CRC 3.1110(f).  Cross-defendants’ counsel shall comply with CRC 3.1110(f) and 
Local Rule 3.42(3) in all future filings.  The exhibits to the opening declarations 
were not tabbed. 
 

 The Opposition Papers.  Cross-complainant’s opposition papers were timely filed, 
but apparently were served late due to a technology issue.  The Court exercises 
its discretion to consider both the late-served opposition papers and the late-filed 
reply memorandum. 
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The Merits.  The Court denies cross-defendants’ motion on two grounds. 

 Timeliness.  Cross-defendants have not persuaded the Court that the amended 
cross-complaint is in fact untimely.  Cross-defendants filed their demurrer to the original 
cross-complaint two months after the Sacramento County Superior Court granted cross-
complainant’s motion to change venue.  The March 2 provisional hearing date set a 
deadline for cross-complainant’s opposition that was purely arbitrary, because it was 
clear the demurrer would not be heard on that date but rather on a later date set in this 
county.  Cross-complainant sought an extension of the time to file opposition papers until 
after the transfer to Contra Costa County was complete, but cross-defendants refused.  
(Litchfield Dec., filed on 9-14-20, ¶ 4.)  Because no new date was set in this county, 
in part due to the Covid-19 crisis, there was no “real” deadline for filing an amended 
cross-complaint under Code of Civil Procedure § 472 and the pleading filed on April 9 
was timely. 
 

 Discretion.  Even if the amended cross-complaint were deemed untimely in some 
hyper-technical sense, the Court would exercise its discretion not to strike that pleading 
because the Court sees no practical benefit in doing so.  Absent a jurisdictional issue 
there is no right to have a pleading stricken for lack of timeliness.  (McAllister v. County 
of Monterey (2007) 147 Cal.App.4th 253, 281-282.)  To the contrary, striking an untimely 
cross-complaint is a reversible abuse of discretion unless the cross-defendants have 
shown “aggravating circumstances” of a kind not present here.  (Amacorp Industrial 
Leasing Co. v. Robert C. Young Associates, Inc. (1965) 237 Cal.App.2d 724, 729-30.)  
Had cross-complainants proceeded instead with a (needless) motion for leave, as cross-
defendants apparently think was required, that motion would certainly have been 
granted. 
 
Further, if the demurrer to the original cross-complaint had been set for hearing in this 
county and the Court had sustained that demurrer, the Court would very likely have 
granted at least one opportunity to amend.  Denying at least one opportunity to amend is 
usually an abuse of discretion.  Cross-complainant has “done the right thing” by 
voluntarily filing an amended pleading that attempts to address the concerns raised in 
cross-defendants’ original demurrer, and the proper course now is to evaluate the 
substantive merits of that amended pleading by means of a renewed demurrer or some 
other appropriate procedure. 
 
Counsel for cross-defendants are advised to quit trying to win the case on petty 
technicalities and get to the substance. 
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20.  TIME:  9:00   CASE#: MSC20-00742 
CASE NAME: GARCIA VS. GENERAL MOTORS 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
The motion is taken off calendar because it was not properly served. 

  

21.  TIME:  9:00   CASE#: MSC20-00742 
CASE NAME: GARCIA VS. GENERAL MOTORS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
The demurrer is taken off calendar because it was not properly served. 
 

  

22.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY RICHARD E. KORB 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings (MJOP) is granted in part and conditionally 
denied in part.  Specifically, the motion is granted as to all causes of action other than the third, 
for fraudulent inducement.  However, the motion is denied as to fraudulent inducement, unless 
plaintiff is willing to drop his request for punitive damages. 
 
Plaintiff’s motion rests on a substantial number of matters that have previously been deemed 
admitted, as a result of defendant’s repeated and willful failures to respond to requests for 
admission.  Defendant has filed a short opposition (which misidentifies the present motion as 
one for summary judgment), asserting that there are numerous disputed issues of fact.  But 
defendant, consistent with his prior history of conduct in the case, simply fails to come to grips 
with the problem that he has been deemed to have admitted the truth of plaintiff’s numerous 
assertions in plaintiff’s requests for admission.  Those admissions are now fully binding on 
defendant, and he cannot manufacture triable issues of fact by pretending those admissions do 
not exist.  He makes no effort to show why his admissions would not suffice to support entry of 
judgment for plaintiff.  (Moreover, not that it matters, defendant’s opposition papers include no 
admissible contrary evidence, as he has not provided any declaration or other sworn form of 
evidence, as would have been required to oppose summary judgment.) 
 
Liability and Damages For All Non-Tort Causes of Action (1st, 2d, 4th, and 5th) 
 
The Court has reviewed all of the deemed admissions, and it agrees with plaintiff that 
they entitle plaintiff to judgment (on all causes of action without differentiation) in the 
following amounts: 
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 Economic damages:                                   $22,000.00 

 Statutory damages and penalties:              $32,500.00 

 Prejudgment interest on the above items:  $  8,982.13 
 
However, the Court does not include emotional-distress damages as to the non-tort causes of 
action, as such damages are not proper relief for these causes of action. 
 
Conditional Denial of the Motion as to the 3d Cause of Action 
 
However, the Court denies judgment on the pleadings as to plaintiff’s third cause of action for 
fraudulent inducement.  That’s because the judgment plaintiff seeks would include punitive 
damages.  In the Court’s view, the amount (possibly including zero) of appropriate punitive 
damages is not an issue that can be established through a request for admission, because it is 
not an issue of “fact, opinion relating to fact, or application of law to fact” (Code of Civil 
Procedure § 2033.010).  Rather, whether the plaintiff is entitled to punitive damages, and if so in 
what amount, are matters of the discretion of the trier of fact – a judgment call, not something 
capable of being admitted or denied by the parties.  Further, because the Court cannot grant 
judgment on the pleadings as to most but not all of this tort cause of action, it must simply deny 
judgment on the pleadings on the fraud count because it cannot grant such a judgment including 
(or refusing to include) punitive damages. 
 
If he wishes, plaintiff may respond to this tentative ruling by agreeing to forgo punitive damages.  
If so, then the MJOP will be granted in its entirety.  As with the other causes of action, the Court 
is satisfied that plaintiff has established his full case (including actual damages) on the fraud 
claim via deemed admissions, other than as to punitive damages.  The actual damages to be 
awarded on this cause of action would include those stated above for the other causes of action, 
and in addition, $75,000 for emotional distress and anxiety. 
 
If plaintiff wishes to pursue his claim for punitive damages, however, the Court must deny 
judgment on the pleadings as to the tort count, and plaintiff’s fraudulent-inducement cause of 
action will have to go to trial. 
 

  

23.  TIME:  9:00   CASE#: MSN20-1142 
CASE NAME: JAG1 CONNECTIONS VS. CENTRAL LIFE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/25/20 

 
 

- 28 - 

24.  TIME: 10:00   CASE#: MSC17-01320 
CASE NAME: GILBERTSON VS. HYEM PARTNERSHIP 
TRIAL SETTING CONFERENCE 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss the status of the case, possible trial dates, and 
prospects for settlement and ADR. 
 

  

25.  TIME: 10:00   CASE#: MSC17-01320 
CASE NAME: GILBERTSON VS. HYEM PARTNERSHIP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 24. 
 

 

26.  TIME:  9:00   CASE#: MSC20-00407 
CASE NAME: SCHON VS. VALORY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STEVEN B. SMITH 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to portions of the First Amended Complaint (FAC) filed by 
defendant Steven B. Smith.  The demurrer is sustained with leave to amend as to the first 
cause of action (declaratory relief as to trademark).  It is overruled as to the second cause of 
action (fiduciary duty) and the third (declaratory relief as to corporate control).  Plaintiffs may file 
and serve a second amended complaint by October 23.  If they decline to do so, Smith’s time to 
answer the surviving FAC will run from that time. 

Facts 

This action involves a business dispute among members of the rock band Journey over the use 
and licensing of the band's name, among other issues.  Plaintiff Neal Schon is one of the 
original members of Journey and the lead guitarist.  (FAC ¶ 12.)  Plaintiff Jonathan Cain Friga 
("Cain") joined the band as a keyboardist and guitarist in 1980 and is alleged to be the other 
remaining principal member of the band.  (FAC ¶ 11.)  Plaintiff Elmo Partners is a California 
general partnership comprising Schon, Cain and former lead singer Steve Perry as general 
partners.  Plaintiffs allege Elmo is controlled by Schon and Cain in matters regarding the 
Journey trademark (the "Mark"). (FAC ¶¶ 13, 32.) 

Defendant Steven Smith has been the drummer for the band at various times since 1978, and 
most recently from 2016 until Schon and Cain allege they terminated him shortly before this 
litigation commenced.  (FAC ¶ 14.)  Co-defendant Ross Valory is the original bass guitarist for 
the band, was allegedly fired from the band in 1985, and has been with the band from the time 
he rejoined in 1995 until his recent termination.  (FAC ¶ 15.)  The corporate defendant 
Nightmare Productions, Inc. is a California corporation which Plaintiffs allege was originally 
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formed to further the business of Journey.  (FAC ¶16.)  Schon, Cain, Smith, and Valory are each 
1/6 equal shareholders of Nightmare, and the remaining shares are allegedly held by two other 
persons formerly affiliated with Nightmare.  (FAC ¶ 39.) 

Plaintiffs' FAC includes two causes of action for declaratory relief and a cause of action for 
breach of fiduciary duty against Smith which are the subject of Smith's demurrer, as well as a 
fourth cause of action for dissolution of Nightmare which is not part of the demurrer.  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC.  (Popescu v. Apple Inc. (2016) 1 Cal.App.5th 39, 44; Rakestraw v. California 
Physicians' Service (2000) 81 Cal.App.4th 39, 42.)  The Court deems the facts alleged to be 
true, "however improbable they may be".  (Del E. Webb Corp. v. Structural Materials Co. (1981) 
123 Cal. App. 3d 593, 604.)  The allegations of the FAC "must be liberally construed" in 
Plaintiff’s favor. (Code of Civil Procedure § 452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 ["The test on demurrer is not whether the allegations are likely to be 
proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader," citing Skopp v. Weaver (1976) 16 Cal.3d 432].) 

The Court "must also consider judicially noticed matters" in ruling on a demurrer.  (Schifando v. 
City of Los Angeles (2003) 31 Cal.4th 1074, 1081; Rakestraw, 81 Cal.App.4th at 42.)  

Smith’s Request for Judicial Notice and Plaintiffs’ Opposition 

In support of his demurrer, Smith has filed a request for judicial notice.  The request is 
superfluous as to the FAC itself.  The Court rejects judicial notice as to the various other 
transactional documents proffered, none of which is the kind of document or factual material of 
which a Court could take judicial notice on a demurrer.  The best Smith can do is to say that 
some of them are attached as exhibits to a pleading, which would make sense if it were 
plaintiffs’ pleading.  But it isn’t – it’s the cross-complaint of a co-defendant. 

A. First Cause of Action for Declaratory Relief 
 
Code of Civil Procedure § 1060 provides that a "person interested ... under a contract, or who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property ... may, in cases of actual controversy relating to the legal rights and 
duties of the respective parties, bring an original action or cross-complaint in the superior court 
for a declaration of his or her rights and duties in the premises, including a determination of any 
question of construction or validity arising under the instrument or contract."  By its terms, the 
statute applies not only to contracts but also to rights or duties with respect to another person or 
to property. 

To the extent that Smith’s demurrer asserts that this cause of action does not state a claim for 
relief against Nightmare, based on Exhibits B and C to Smith’s request for judicial notice, the 
Court does not address that contention.  Nightmare is not the party filing this demurrer, and the 
documents on which this position is based are not the proper subject of judicial notice on a 
demurrer.  The Court will only observe that Smith's position, that Elmo has no right to the 
Journey Mark because its rights were previously terminated in fact, actually supports that there 
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is an actual controversy over the right to use the Journey Mark as between Elmo and 
Nightmare.  

As to Smith:  A demurrer to a declaratory cause of action is generically problematic, because 
(as plaintiffs point out) the settled rule is that a plaintiff can properly plead a claim for a 
declaration of the parties’ rights whether the plaintiff is right or wrong in his version of matters.  
“[D]emurrer is not the proper context to reach and resolve the merits of [a] claim for declaratory 
judgment.”  (Qualified Patients Assn. v. City of Anaheim (2010) 187 Cal.App.4th 734, 756.)  That 
is because a plaintiff “is entitled to a declaration of his rights whether the declaration is favorable 
to him or not.”  (Salsbery v. Ritter (1957) 48 Cal.2d 1, 7.) 

Smith, however, presents a distinctly different wrinkle on this problem.  He points out that the 
substantive dispute raised in the first cause of action is a trademark-rights dispute between 
plaintiffs and Nightmare – not between plaintiffs and Smith himself.  Smith personally does not 
assert that he owns or controls the Journey Mark; and the FAC does not allege that Smith 
personally asserts or claims any such ownership or control.  The FAC alleges that Nightmare’s 
claim to control the Mark is erroneous.  And in other causes of action, it also asserts that Smith’s 
purported control of Nightmare (the corporation) is erroneous.  But neither of those propositions 
places Smith himself in the position of being a personal claimant to the Mark.  At most, it makes 
him an advocate (on Nightmare’s behalf) for Nightmare’s right to control the Mark, in his 
capacity as a director or agent of the corporation.  The Court agrees with Smith, therefore, that 
even if the first cause of action properly tees up a dispute between plaintiffs and Nightmare over 
ownership of the Mark, there is no element of controversy in which Smith is properly sued here 
as claiming any interest in the Mark adverse to plaintiffs’ claimed interest. 

Plaintiffs rely on General Insurance Co. of America v. Whitmore (1965) 235 Cal.App.2d 670, to 
support their position that Smith is a proper party to this claim.  That case held that an injured 
party with a claim against the insureds was held to be proper party in the insurance company’s 
declaratory relief action against its insureds, other potential claimants against the policy, and 
other insurers arising out of the derailment of a train.  The insurer sought a declaration that the 
cause of the derailment was intentional acts by the insured’s minor child and two other minors 
which would make the accident outside the scope of the policy coverage.  (Id. at 672, 674.)  The 
Court held that the injured party, who had already filed suit against the minors and the railroad, 
was a proper party to the action for purposes of determining the insurer’s potential liability under 
the policy and the allocation of the limited proceeds of the policy based on the claims of multiple 
injured passengers.  (Id. at 674.)  (But see Otay Land Co. v. Royal Indemnity Co. (2008) 169 
Cal.App.4th 556, 565 [while insurer can sue injured party to determine scope of coverage, third 
party claimant does not necessarily have equivalent right to sue insurer, affirming order 
sustaining insurer’s demurrer without leave to amend].) 

Assuming that General Insurance is still good law, it is nevertheless critically different from this 
case.  In that case there was no asserted identity of interest between the insureds and the third-
party claimant.  Quite to the contrary, they were adversaries in a tort action.  The insurer's non-
coverage position constituted a threat to the injured party’s own personal interests in having a 
means of recovering for the tort.  The injured party’s interest in the policy coverage was 
admittedly indirect through the insured, but nevertheless it was quite distinct from the interests 
of the insured (the alleged tortfeasor).  Moreover, the injured party was in no position to control 
how the insured asserted, defended, or resolved the coverage dispute, and therefore had no 
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ability to defend his own distinct interests in the coverage dispute.  Here, by contrast, Smith’s 
interests in what happens to the Mark are entirely derivative of, and indeed identical to, what 
Smith says are the rights of Nightmare – not the rights of Smith.  Neither in Smith’s version of 
matters, nor in plaintiffs’ version, does Smith stand as a party who is himself claiming any 
personal rights with respect to the Mark. 

Smith cites Oppenheimer v. General Cable Corp. (1956) 143 Cal.App.2d 293, in which the Court 
sustained a demurrer by the individual officers or agents of a corporation named in a declaratory 
relief cause of action.  The Court held the individual officers were not proper parties to the 
plaintiff employee's claim for declaratory relief based on the corporation's threatened breach of 
his employment agreement and termination of his employment. (Id. at 297 [stating the 
declaratory relief statute "does not provide for the settlement of disputes between plaintiff and 
persons having no interest under the contract", and did not give the plaintiff the right to declare 
"his rights under a contract to which these defendants are not parties and are alleged to have no 
legal rights or duties."].)  (See also D. Cummins Corp. v. United States Fidelity & Guaranty Co. 
(2016) 246 Cal.App.4th 1464 [court sustained demurrer by defendant insurer without leave to 
amend, finding the holding company and majority shareholder of the insured had no basis to 
obtain declaratory relief against the insurer because it was not a party to the insurance contract, 
despite any "practical interest" it might have in the insurance policy].)  

The allegations of the FAC regarding the ownership and use of the Mark, including the rights of 
band members to use the name Journey, are less clear than those alleged in Oppenheimer, 
where the plaintiff alleged the individual defendants had acted solely in a representative or 
agency capacity for the corporation.  Nevertheless, a fair reading of the FAC is that any rights in 
the Journey Mark or the use of the Mark that Smith may be asserting are ones he is asserting 
through his position in the corporate entity Nightmare, not individually.  (See, e.g., FAC ¶¶ 30 
[Nightmare owns the Journey Mark], 38, 39 [alleging Smith sought to control Journey by taking 
control of Nightmare because he believes Nightmare controls the Journey Mark], 40-47.)  
Plaintiffs have not alleged that Smith contends he has a personal or individual interest in the 
Journey Mark, except based on the ownership or contractual rights held by Nightmare in the 
Mark and through his interest in Nightmare.  The general allegation that Smith denies that 
Plaintiffs control the Mark or can use it (FAC ¶¶ 57, 58) must be read in the context of the 
preceding allegations which indicate Smith's conduct is based on Nightmare's rights which 
Smith asserts as a shareholder or officer of that entity. 

In any event, the Court frankly cannot see that it makes much practical difference whether Smith 
himself is or isn’t a defendant to this cause of action.  If Smith personally claims no control over 
the Mark, then a declaration of who does control it – whether favorable to plaintiffs or to 
Nightmare – cannot affect Smith’s personal interests.  And conversely, the Court is confident 
that Smith (along with Valory and Nightmare itself) will be vigorously advocating what they say 
are Nightmare’s rights to the Mark, whether Smith is personally a party to the first cause of 
action or not. 

The Court, however, sustains the demurrer to this cause of action with leave to amend, to 
the extent Plaintiffs can amend to add good faith factual allegations that Smith is personally 
claiming an interest in the ownership, use or control of the Mark.  

B. Second Cause of Action for Breach of Fiduciary Duty 
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Plaintiffs allege that Smith, along with defendant Valory and two other shareholders, referred to 
as their "allies", are controlling shareholders who owe a fiduciary duty to Schon and Cain.  (FAC 
¶ 61.)  Smith argues he is not a controlling shareholder since the FAC alleges that he is a 1/6 
shareholder.  But Plaintiffs allege Smith joined with Valory and two other shareholders who 
collectively held the majority of shares, and that having such majority control, they allegedly 
engaged in an improper course of action to call shareholder and board of director meetings, 
vote to expand the number of directors of Nightmare, and take control of Nightmare and the 
Journey mark.  (FAC ¶¶ 38-47, 61-63.)  

"While breach of fiduciary duty is a question of fact [citation omitted], the existence of legal duty 
in the first instance and its scope are questions of law."  (Kirschner Bros. Oil v. Natomas Co. 
(1986) 185 Cal.App.3d 784, 790 [citing Jones v. H.F. Ahmanson & Co. (1969) 1 Cal.3d 93, 
115].)  Smith cites an unpublished federal district court decision for the proposition that equal 
shareholders do not owe fiduciary duties to one another.  (Shum v. Intel Corp. (N.D. Cal. 
September 26, 2008) 2008 U.S. Dist. LEXIS 83005 at *1.)  That decision in turn relies on 
Persson v. Smart Inventions, Inc. (2005) 125 Cal.App.4th 1141; however, the Court’s statement 
in that case that equal shareholders do not owe fiduciary duties to one another was made in the 
context of a corporation in which there were only two shareholders, each holding 50% of the 
shares.  (Id. at 1146.)  A different rule applies in a closely held corporation with multiple 
shareholders, as the California Supreme Court made clear in Jones v. H.F. Ahmanson & Co. 
(1969) 1 Cal.3d 93: 

The Courts of Appeal have often recognized that majority shareholders, either 
singly or acting in concert to accomplish a joint purpose, have a fiduciary 
responsibility to the minority and to the corporation to use their ability to control 
the corporation in a fair, just and equitable manner. Majority shareholders may 
not use their power to control corporate activities to benefit themselves alone or 
in a manner detrimental to the minority.  

(Id. at 108 [emphasis added].)  (See also Jara v. Suprema Meats, Inc. (2004) 121 Cal.App.4th 
1238, 1244, 1259-60 [plaintiff, with 30,000 shares as minority shareholder, sued defendants, 
who were aligned and each held 35,000 shares as the majority, controlling shareholders, for 
breach of fiduciary duty, holding trial court erroneously dismissed plaintiff's direct breach of 
fiduciary duty claim against defendants].) 

The FAC alleges facts sufficient to state a breach of fiduciary duty cause of action against 
Smith.  It alleges that Smith, together with three other shareholders who collectively held the 
majority of shares, took action to gain control of Nightmare and caused Nightmare to engage in 
action adverse to the interests of the minority shareholders and beneficial to Smith and Valory 
as part of the majority group.  (FAC ¶¶ 38-47, 60-62.)  They allege that Smith breached his 
fiduciary duties to Schon and Cain as minority shareholders and that the breaches proximately 
caused Plaintiffs damage.  (FAC ¶¶ 63, 64.)  These allegations meet the elements of breach of 
fiduciary duty. (Pellegrini v. Weiss (2008) 165 Cal.App.4th 515, 524 ["The elements of a cause 
of action for breach of fiduciary duty are: (1) the existence of a fiduciary duty; (2) a breach of the 
fiduciary duty; and (3) resulting damage. (Citation omitted.)"].)   

Smith argues that it cannot be true that a minority shareholder becomes liable for breach of 
fiduciary duty merely because he votes with the majority.  But simply voting with the majority 
isn’t necessarily “acting in concert” to constitute a majority.  And the flip side of that argument is 
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that if Smith were right, that under no circumstances can any minority shareholder ever owe a 
fiduciary duty to anyone, the result would be that a combination of minority shareholders, adding 
up to a majority and acting in active concert, could not be held liable for acting like a majority.  
That’s not the law either. 

Smith’s demurrer to the second cause of action is overruled. 

C. Third Cause of Action for Declaratory Relief 
(Validity of February Corporate Actions) 
 

In their third cause of action, plaintiffs seek declaratory relief against Smith, Valory and 
Nightmare to declare that the shareholder and board of directors meetings held by Nightmare on 
February 13, 2020 were invalid, and that any actions taken based on those meetings are also 
invalid.  (FAC ¶¶ 66, 67.)  They allege an actual controversy exists between plaintiffs and Smith 
and the other defendants because they contend the corporate actions in the February 13, 2020 
meeting and actions taken in reliance on the February 13, 2020 meeting actions are invalid, null, 
and void, and of no legal effect, and Smith takes the contrary view.  (FAC ¶¶ 67, 68.)  They 
further allege a judicial declaration is necessary based on the past wrongful conduct plaintiffs 
allege the defendants engaged in "and in light of the future wrongful conduct proposed by 
them."  

Smith argues that this declaratory relief claim either seeks to undo past conduct or fails to allege 
any specific conduct that presents a dispute which requires judicial intervention to resolve.  

A declaratory relief cause of action is sufficient "if it sets forth facts showing the existence of an 
actual controversy relating to the legal rights and duties of the respective parties under a 
contract and requests that the rights and duties be adjudged" and if the declaratory relief decree 
can in a practical way stabilize the dispute to avoid adverse results or the realization of the 
contract’s purposes.  (Southern Cal. Gas Co. v. Ventura Pipeline Constr. Co. (1971) 19 
Cal.App.3d 372, 377.)  An actual, present controversy is the fundamental basis for a declaratory 
relief action.  (DeLaura v. Beckett (2006) 137 Cal.App.4th 542, 544 [quoting City of Cotati v. 
Cashman (2002) 29 Cal.4th 69, 79].)  Two factors are considered in determining whether a case 
is "ripe" for declaratory relief purposes: (1) whether there is an actual issue in dispute suitable 
for judicial decision, and (2) whether hardship could result if the Court does not determine the 
issue.  (Lee v. Silveira (2016) 6 Cal.App.5th 527, 546-547 [addressing an anti-SLAPP motion.) 
Further, under Code of Civil Procedure § 1061, the Court may sustain a demurrer if the Court 
determines "that a judicial declaration is not ‘necessary or proper at the time under the 
circumstances."  (Code of Civil Procedure § 1061.) 

Smith’s argument is that the dispute here is only over past events (the February 2020 actions), 
and hence not a proper subject for declaratory relief.  The argument simply misconceives the 
substance of what plaintiffs are asserting here, and what declaration they will win if they prevail 
– which are very much cast in the present and future tenses.  The dispute is directly over who is 
now in control of the Nightmare corporation.  If plaintiffs are right and the February 2020 actions 
are null, then plaintiffs control Nightmare.  If Smith and his co-defendants are right that the 
February 2020 actions were rightful, then they control Nightmare.  Further, this dispute in turn 
bears directly on the validity of contemporaneous or subsequent actions purportedly taken by 
defendants in their asserted control of Nightmare, including Nightmare’s purported new 
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contracts as to the Journey Mark.  It’s hard to get more present- and future-oriented than those 
disputes. 

The dispute alleged in the third cause of action concerns not only the validity of Nightmare's 
shareholder and board of directors meetings in February 2020, but also alleged subsequent 
corporate action and threatened action by Nightmare following the expansion of the board of 
directors and the installation of new officers who now control the company.  (FAC ¶¶ 38-47, 66-
68.) The fact that the declaratory relief claim alleges past conduct does not mean that 
declaratory relief is not proper, so long as the claim does not allege that "only past wrongs are 
involved."  (Baldwin v. Marina City Properties, Inc. (1978) 79 Cal.App.3d 393, 407 [emphasis 
added].)  (See also Travers v. Louden (1967) 254 Cal.App.2d 926, 931 ["The fact that the 
procedure operates prospectively does not create a conflict with the established principle that 
redress for past wrongs may be had in a proper action for declaratory relief."].)  

Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 
357, and Travers v. Louden (1967) 254 Cal.App.2d 926, relied on by Smith, are distinguishable.  
In both cases, the courts concluded there was no ongoing or future relationship which required 
declaratory relief, since in each case the contractual relationship had been breached and 
performance essentially concluded.  (Osseous, 191 Cal.App.4th at 375 ["Osseous does not 
allege an ongoing contractual relationship between it and DiscoveryOrtho, and any implications 
of practical consequences on the parties future behavior are speculative" in which the Court also 
commented that other than the Travers case, "there is little support that a trial court abuses its 
discretion by refusing to dismiss a declaratory relief action that amounts to a mere breach of 
contract action"]; Travers, 254 Cal.App.2d at 928-29, 932 [affirming the trial court’s grant of 
summary judgment dismissing the declaratory relief action where the complaint showed the 
dispute was whether the defendant breached his contract to purchase property, in which "the 
rights of the complaining party have crystallized into a cause of action for past wrongs, all 
relationship between the parties has ceased to exist and there is no conduct of the parties 
subject to regulation by the court."].)  

Though the facts which are alleged in the third cause of action for declaratory relief also are the 
basis of plaintiffs’ breach of fiduciary duty claim and for the dissolution of Nightmare alleged in 
plaintiffs’ fourth cause of action, the third cause of action for declaratory relief alleges that the 
parties have an ongoing relationship through their interests in Nightmare, the contested claim to 
the Mark, and the actions plaintiffs allege Smith and Valory propose to cause Nightmare to take 
by entering into contracts that plaintiffs allege are founded on an invalid usurpation of control 
over Nightmare.  (FAC ¶¶ 38-47, 66-68.)  These allegations are sufficient to state the existence 
of a present, actual dispute requiring a judicial determination to stabilize the corporate 
relationship and avoid future adverse consequences. 

The demurrer to the third cause of action is overruled. 

 

 


